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LEE, P.J., FOR THE COURT:
PROCEDURAL HISTORY AND FACTS
11. InMay 1996, Billy and Barbara Jo Walker authorized Ringgold Timber Company, Inc. to cut trees
located on their property. However, the land in question was actualy owned by John Boutwell. Upon
learning that Ringgold had commenced cutting trees on his land, Boutwell advised Ringgold that the

particular property did not belong to the Walkers and therefore Ringgold should cease from operations.



At thetime of theincident, Ringgold wasinsured by Capita City Insurance Company, Inc. Includedintheir
policy was a clause providing "fire damage and overcutting of timber liability coverage" with a limit of
ligbility of $25,000 for each occurrence,

92. On November 15, 1996, Boutwell filed a complaint against the Wakers and " John Doe' Timber
Company for theloss of histrees. Although Boutwell's complaint was not amended until August 12, 1998,
to name Ringgold as the timber company involved, there was evidence that Ringgold became aware that
they were the "John Do€" identified in the lawsuit as early as one month after the origind complaint was
filed. Ringgold filed aclaim with Capita City on January 22, 1999, which Capita City denied on January
26, 1999. In denying coverage to Ringgold, Capitd City dated that failure to provide notice of the clam
violated the terms of Ringgold's policy.

113. Following Capitd City'sdenid of coverage, Boutwell filed adirect action for declaratory judgment
againg Capitd City pursuant to Missssppi Rules of Civil Procedure 57(b). The chancellor was asked to
determine theissue of insurance coverage aswell asthe underlying clam for thetimber overcut. On August
8, 2001, the chancdlor found the Walkers, Ringgold, and Capitd City jointly and severdly liddle to the
Boutwells in the amount of $48,699.50. Capitd City eventualy paid the full amount of the judgment.
Aggrieved, Capitd City now gpped s to this Court asserting the following issues: (1) the chancellor erred
infinding that the notice requirement in Capital City's insurance policy with Ringgold was not a condition
precedent to coverage; (2) the chancedlor erredin holding that Capital City had not suffered prgudicefrom
Ringgold's ddlay in providing notice of the incident; and (3) the chancdlor erred in finding Cepitd City
jointly and severdly liable where no party had dleged Capita City committed atort. Although wefind no
error inthefirst two issues, we do find that the chancellor abused hisdiscretion in regardsto thethird issue;

thus, we affirm in part and reverse and render in part.



DISCUSSION OF ISSUES

|. DID THE CHANCELLOR ERR IN FINDING THAT THE NOTICE REQUIREMENT IN

CAPITAL CITY'SINSURANCE POLICY WITH RINGGOLD WASNOT A CONDITION

PRECEDENT TO COVERAGE?
14. Initsfirg issue, Capitd City clamsthat the chancdlor erred in finding that the notice requirement
inthe insurance policy with Ringgold was not a condition precedent to coverage. Capitd City arguesthat
the notice provisonwas acondition precedent to coverage and, therefore, coverage was properly denied.
The supreme court has stated that questions concerning the construction and interpretation of contractsare
questions of law; thus, our standard of review isde novo. Warwick v. Gautier Utility Dist., 738 So.2d
212 (18) (Miss.1999).
5. In looking at the contract, Section | states that Capital City "will pay those sums that the insured
becomes legally obligated to pay as damages because of 'bodily damage' or 'property damage' to which
this insurance goplies”” The notice provison that Capitd City dludesto in its refusd to pay is contained
within Section IV. Section IV (2)(a) states that Ringgold "must see to it that we are notified as soon as
practicable of an 'occurrence’ or an offense which may resultinaclam.” Section 1V (2)(b) satesthat, "If
acdlamismade or auit is brought againgt any insured, you must: (1) [ijmmediately record the specifics of
the claim or 'suit' and the date received; and (2) [n]otify us as soon as practicable. Y ou must seeto it that
we receive written notification of the clam or 'suit' as soon as practicable” The contract further Sates,
under Section IV (3), that "[n]o person or organization has a right under this Coverage Part . . . (b) [t]o
sue us on this Coverage Part unless dl of its terms have been fully complied with."
6.  According to the supreme court in Commercial Union Ins. Co. v. Dairyland Ins. Co., 584 So.
2d 405 (Miss. 1991), insurers who wish to make notice a condition precedent must do so clearly. The

court wrote that "[the insurer] could have specificaly stated that failure to give notice will render any



obligations under this policy void." 1d. at 408. In the case sub judice, the notice provison in Section IV
(2) makes no mention of the contract being void if late notice is received. A contract that is conditioned
to become void on a pecified event is one subject to a condition subsequent. Weemsv. Am. Sec. Ins.
Co., 450 So. 2d 431, 435 (Miss. 1984). Although coverageisgrantedin Section |, this coverage can be
defeated by alater lack of notice asin Section 1V; thus, the notice provison isacondition subsequent. As
the notice provison is a condition subsequent then Capitd City must show prgjudice in order to deny
Ringgold'scoverage. SeeHarrisv. Am. Motorist Ins. Co., 240 Miss. 262, 126 So. 2d 870 (1961). We
find that the notice provison was not a condition precedent; therefore, this issue is without merit. We
proceed now to determine whether the chancelor erred in finding that Capitd City was not prejudiced by
Ringgold's dday of notice.

[1. DID THE CHANCELLOR ERR IN FINDING THAT CAPITAL CITY HAD NOT

SUFFERED PREJUDICEFROM RINGGOLD'SDELAY INPROVIDINGNOTICEOFTHE

INCIDENT?
17. Inits second issue, Capitd City argues that the chancellor erred in finding that Capita City hed
suffered no prgudice asaresult of Ringgold'sdelay in providing notice of theincident. Capitd City further
contends that there was subgtantia evidence that the delay increased the cost of defense, increased the
amount of damages recoverable by Boutwell, and decreased its ability to adequately defend the clams.
Prgudice is a question of fact to be determined by the chancdllor; therefore, we will only reverse a
chancdlor's decison if it is manifestly wrong. Harris, 240 Miss. at 274-75, 126 So. 2d at 875-76.
118. The chancellor noted that Capitd City had an affirmative duty to show subgtantiad preudice.
Furthermore, the chancellor dso noted that, pursuant to Rampy v. State FarmMutual AutoIns. Co., 278
S0. 2d 428, 434 (Miss. 1973), Capitd City must show that the outcomein the ligbility action "would have

been radicaly dtered’ had the insured complied with the notice provison. The chancellor noted the



following in determining that Capital City failed to show substantial prgudice. The chancellor said that
athough Capitd City states it would have investigated Ringgold's clams, Capitd City denied Ringgold's
damin lessthan three days. Capitd City contendsthat it wasimpossible for it to obtain astump count in
order to determine the amount of timber removed from Boutwell's property due to the passing of time.
However, Capitd City'sforester indicated that a stump count could have been performed, just at ahigher
Cost.
T9. Capita City aso argues that it was prgudiced in the legd proceedings by Ringgold's falure to
timdy answer admissions. The chancellor found that Capita City participated in discovery, attended
depositions, and participated in settlement negotiations. In the admissons, Ringgold was asked inter dia
to admit that Ringgold cut timber off property without the consent of the owner. As Ringgold failed to
answer the admissions, the requestswere deemed admitted by the chancellor. Thechancellor |ater allowed
Ringgold to answer the admissionsin order to remove any prejudiceto Capitd City by the prior acceptance
of theadmissons. The chancelor subsequently found that Capita City offered no testimony to contradict
any of the facts which timely notice would have enabled them to develop.
110.  Inreviewing the record, we cannat find that the chancellor was manifestly wrong in finding that
Capita City did not suffer substantid pregjudice from Ringgold's dday in providing notice of the incident.
Capitd City should have provided coverage to Ringgold; thus, we find thisissue is without merit.
[11. DID THE CHANCELLOR ERR IN FINDING CAPITAL CITY JOINTLY AND
SEVERALLY LIABLE WHERE NO PARTY HAD ALLEGED CAPITAL CITY
COMMITTED A TORT?
11. Initslagtissue, Capitd City dlamsthat the chancdlor erred infinding it jointly and severdly liddle
asno party had aleged atort committed by it. As stated previoudy, Boutwell joined Cepitd City asa

defendant pursuant to Mississppi Rules of Civil Procedure 57(b) for the limited purpose of obtaining a



declaratory judgment on the issue of coverage. Although Mississppi law barsany type of direct action by
aninjured party againgt an insurer, Rule 57(b) was amended in 2000 to modify the traditiona rule "in the
interest of judicia economy by alowing adirect action for the limited purpose of adeclaratory judgment.”
Rule 57(b)(2) statesthat "[w]here aninsurer hasdenied or indicated that it may deny that acontract covers
a party's clam againgt an insured, that party may seek a declaratory judgment construing the contract to
cover theclam.”

12. Wefind that the chancdlor abused hisdiscretion in finding Capitd City jointly and severdly liddle
for the damages to Boutwell. The chancdlor was limited in determining whether there was coverage
between Capita City and Ringgold. At no time did Boutwell dlege that Capitd City played arole in the
overcut of timber by Ringgold. The only clam againgt Capital City was contractud in nature and the
chancellor properly found that coverage did exist. However, the chancdlor erred in holding Capitd City
jointly and severdly liable for these damages. The chancedlor had no authority at that time to find Cepita
City lidble for the full amount of damages. At most, Capita City, pursuant to its contractua obligation to
Ringgold, may have been liable for up to the policy limit of $25,000, after which Ringgold could, if
warranted, pursue a bad faith clam or subrogation againgt Capital City for the amount of damages it
incurred over the palicy limit.

113.  Inconcduson, we find that, athough the chancdllor was correct in finding that coverage did exi<,
the chancdlor abused his discretion in holding Capitd City jointly and severdly ligble for the damagesto
Boutwdl. Therefore, weaffirm asto the determination that coverage existed between Ringgold and Capita
City and that Capitd City suffered no prgudice from the late notice, but we reverse and render asto the

finding of joint and severdly liahility in regards to Capitd City.



114. THE JUDGMENT OF THE SCOTT COUNTY CHANCERY COURT ISAFFIRMED
IN PART AND REVERSED AND RENDERED INPART. COSTSOF THISAPPEAL SHALL
BE ASSESSED EQUALLY TO THE APPELLANT AND THE APPELLEE.

KING, C.J., BRIDGES, P.J., IRVING AND MYERS, JJ., CONCUR. GRIFFIS, J.,
CONCURSIN PART AND DISSENTSIN PART WITH A SEPARATEWRITTEN OPINION
JOINED BY CHANDLER AND BARNES, JJ. ISHEE, J.,, NOT PARTICIPATING.

GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:

115. | respectfully disagree with and dissent from the mgority’ sfinding, in Issues| and 11, that Capital
City was obligated to Ringgold under the terms of the insurance palicy. | agree with and concur in the
magority’ sdecison, in Issuelll, to reverse and render the chancellor’ sfinding that Capita City wasjointly
and severdly liable to the origind plaintiffs, the Boutwells. | consder these arguments in an order Smilar

to the mgjority, but combine Issues| and I1.

l. Didthechancellor err infinding that the notice requirement in Capital City's
insurance policy with Ringgold was not a condition precedent to coverage?

. Didthe chancellor err infinding that Capital City had not suffered prejudice
from Ringgold’ s delay in providing notice of the incident?

716. The mgority analyzes this case based on a distinction of whether the notice provison was a
condition precedent or a condition subsequent.! Determining that the notice provision was a condition

subsequent, themgjority consderswhether Capita City wasprejudiced by Ringgold' sdelay. Themgority

'Recognizing that the concept of a“condition precedent” as opposed to a“ condition
subsequent” is complicated, confusing and uncertain, the American Law Inditute has revised and
combined these designations. Restatement (Second) of Contracts § 224 reporter's note (1981).
Section 224 of the Restatement (Second) of Contracts now providesthat, “[a] condition is an event,
not certain to occur, which must occur, unless it’'s non-occurrence is excused, before performance
under a contract becomesdue.” The Restatement (Second) of Contracts has discontinued the use of
“conditions precedent” and “conditions subsequent.” Mississippi should adopt the Restatement
(Second) of Contracts § 224 (1981) and no longer recognize these distinctions.
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finds no prgudice and, thus, determines that coverage should have been provided to Ringgold.

respectfully disagree.

117.

Section 1V of the insurance policy controls our andysis. It reads.

SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS

2.

Dutiesin the Event of Occurrence, Offense, Claim or Suit.

a.

You must see to it that we are notified as soon as practicable of an
“occurrence” or an offense which may result in aclam. To the extent
possible, notice should include:

@ How, when and where the “occurrence’ or offense took place;

2 The names and addresses of any injured persons and witnesses,
and

3 The nature and location of any injury or damage arisng out of the
“occurrence” or offense.

If aclam ismade or “suit” is brought againg any insured, you must:

@ Immediately record the specifics of the clam and “suit” and the
date received; and

2 Notify us as soon as practicable.

You must seeto it that we receive written notice of the claim or “suit” as
soon as practicable.

Y ou and any other involved insured must:

@ Immediately send us copies of any demands, notices, summonses
or lega papers recaived in connection with the claim or “suit”;

2 Authorize us to obtain records and other information;

3 Cooperate with usintheinvestigation, settlement or defense of the
damor “suit’; and



4 Assist us, upon our request, intheenforcement of any right against
any person or organization which may be liable to the insured
because of injury or damage to which this insurance may aso

oply.

d. No insured will, except at their own cog, voluntarily make a payment,
assume any obligation, or incur any expense, other than for firgt ad,
without our consent.

3. Legal Action Againgt Us.
No person or organization has aright under this Coverage Part:

a. Tojoinusasaparty or otherwisebring usinto a“ suit” asking for damages
from an insured; or

b. To sue us on this Coverage Part unless dl of its terms have been fully
complied with.

118. Themgority rlieson Commercial Union Ins. Co. v. Dairyland Ins. Co., 584 So. 2d 405 (Miss.
1991). In Commercial Union, the notice provision reed:

You must cooperate with us in our effort to investigate the accident or loss, settle any

clamsagang you and defend you. You must also send us, promptly, any legd papers

served on you or your representative as aresult of acar accident. If you fail to cooperate

or fal to promptly send us such legd papers, we may have the right to refuse you any

further protection for the accident or loss.
Id. at 407. Our supreme court determined that “the clause merely statesthat Dairyland ‘ may havetheright
to refuse [the insured] any further protection.” The language implies that Dairyland dso may not havethe
right to refuse protection.” 1d. at 408. The court ruled that the conflict between the use of theterms* must”
and “may” created an ambiguous condition which should be interpreted in favor of theinsured. 1d.
119.  UnlikeCommercial Union, thenaticeprovison hereisnot ambiguous. Thepolicy clearly included

severa conditionsthat require Ringgold' s performance before coverage will be provided. Firgt, Ringgold

had no right to proceed againgt Capita City “unless dl of [the palicy’s] terms have been fully complied



with.” Policy, Section 1V (3). Second, Ringgold had aabsolute duty to promptly notify Capita City of any
“‘occurrence or an offense which may result in aclam.” Section 1V(2)(@). Third, Ringgold had an
absolute obligation to promptly report any litigation or potentid claims and provide Capitd City with a
notice of the clam or complaint. Section IV(2)(b) and (c). Fourth, Ringgold had an absolute duty to assst
Capitd City in the investigation, settlement or defense of any clam or lawsuit. Section 1V (2)(c). Ffth,
Ringgold had a duty to not offer payment, “assume any obligation, or incur any expense” without Capita
City’sconsent. Section 1V (2)(d).
920. Here, thenotice provison never mentionstheword“may;” instead, the policy usestheterm“mugt,”
which requires performance.  The notice provison included duties and obligations that were clear and
absolute. Therewasno ambiguity. The notice provison of theinsurance policy was acondition precedent
to coverage.
921. InBolivar County Board of Supervisors v. Forum Ins. Co. 779 F.2d 1081, 1084 (5th Cir.
1986), the Fifth Circuit held:

[a] notice clause confers a vauable right upon [an insurer], the purpose of which [ig to

endble it to investigate aclaim againg the [insured] [which may be] covered by the palicy;

to itself decide whether the clam should be settled without litigation, and, if not, to

prepare its defense thereto.
(quoting Aetna Life Ins. Co. v. Walley, 174 Miss. 365, 164 So. 16, 19 (1935)). More recently, the
Missssppi Supreme Court in Jackson v. State Farm Mutual Automobile Insurance Co., 2001-CT-
01683-SCT (122) (Miss. Aug. 19, 2004), held that * notice confersva uable rightsupon theinsurer. Timely

notice protects the insurer'sright to investigate the events underlying the clam and alows the insurer to

make decisons regarding the defense of that claim.”
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722.  Mr. Boutwell, oneof the plaintiffs, testified that hewould have settled this case a the outset, in May
of 1996, for the fair market value of the trees that were cut, approximately $5,000.

923.  John Ecton, Capita City’'s adjuster, testified about what he would have done if he had received
notice from Ringgold in May of 1996 or when theinitid complaint wasfiled later in 1996. Hetedtified that
he would have hired a forester to conduct an appraisa of the timber damage, interviewed the insured
(Ringgold), and then determined the circumstances surrounding theremova of timber. Ecton aso testified
that had he been able to complete these tasks at the beginning, in May of 1996, he would have settled the
case in the range Mr. Boutwell said he would have accepted.

924. This was not a difficult case. The damages recoverable were based on a dtrict liability Satute,
Mississppi Code Annotated Section 95-5-10 (Rev. 1994), which providesfor an award of attorney’ sfees
and cogts where the suit is defended and litigation results.

125. By thetime Cgpita City was natified of the claim, aimost three years had passed, two separate
complantshad been filed, discovery (including requestsfor admissions) had been propounded and ignored
by Ringgold, and the plaintiffshad moved the court for summary judgment. Theplantiffs attemptsto settle
a the beginning of the matter were refused by Ringgold.

926. Moreimportantly, Ringgold' s president was asked why he decided not to notify Cepitd City. He
explained, “[b]ecause | believed that | was in the right; and | figured that they [Capitd City] would just
ettle the lawsuit without arguing it.” He continued, “I didn’t think my insurance company would —should
pay for something thet | —that | wasn't at fault; and | thought that they would probably just settleit without
me being proven innocent.” Ringgold' s decison not to notify Capitd City actudly forced the plaintiffsto

file suit and prosecute their clams. Ringgold' s actions were intentiond, willful and deliberate. Ringgold's
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actions not only substantialy prejudiced Capita City, but such actions were a materid breach of the
insurance contract.

927.  For these reasons, | am of the opinion that the chancellor was manifestly wrong. | respectfully
dissent asto Issues|. and I1.

3. Did the chancellor err in finding Capital City jointly and severally liable
where no party had alleged Capital City committed a tort?

128. 1 concur with the mgority’s finding on Issue 1. Indeed, the chancellor had no legd basis upon
whichto find Capitd City directly liable to the plaintiffs. Capita City’s presence in the case was limited to
adetermination of therights, duties and obligations of Capita City and itsinsured, under thetermsof the
insurance palicy.
129. | write separately to address what | believe to be a frivolous argument. To support its postion,
Ringgold argued:

Contrary to Capita City’ scontention that holding dl of the defendantsjointly and severaly

lidbleis alega imposshility, the decision of the Chancellor was not only possible, but dso

clearly correct underHartford Accident & Indem. Co. v. Foster, 528 So. 2d 255 (Miss.

1988). Since 1988 it has been recognized that when a cause of action in excess of policy

limitsis covered by a policy of insurance, and an offer of settlement is made within the

policy limits, the insurer has afiduciary duty to look after the insured' sinterest at least to

the same extent as its own, and aso to make a fair evauation of the clam. Hartford

Accident & Indem. Co. v. Foster, 528 So. 2d 255, 265 (Miss. 1988).
130.  Ringgold cited no authority that would hold the insurance carrier jointly and severdly liable for an
underlying tort committed by its insured, Ringgold. It is certainly creative and interesting that Ringgold
would cite Hartford. Neverthdess, in light of Ringgold' sfailure to give Capitd City timely notice of the
dam, it isindeed ironic that Ringgold would argue that Capitd City isliable to another based on abreach
of itsfiduciary duty.

131. | amof the opinion that this argument is wholly without merit and frivolous.
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CHANDLER AND BARNES, JJ., JOIN THIS SEPARATE OPINION.
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